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Attorneys for Defendant

SMITHKLINE BEECHAM CORPORATION

dba GLAXO SMITHKLINE and specially appearing on behalf of defendants Abbott
Laboratories; Aventis Pasteur Inc., individually and as successor-in-interest to Connaught
Laboratories, Inc., Pasteur Merieux, and Pasteur Merieux Connaught; Bergen Brunswig
Corporation; Eli Lilly and Company; King Pharmaceuticals, Inc., dba Parkedale
Pharmaceuticals, Inc.; Merck & Co., Inc., Priority Healthcare Corp.; Sigma-Aldrich Corp.;
Spectrum Laboratory Products, Inc., erroneously sued herein as Spectrum Manufacturing Corp;

and Wyeth (formerly known as American
Home Products Corporation)
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CASE NO. JCCP 4246

REPLY BRIEF IN SUPPORT OF
DEFENDANTS’ MOTION TO STRIKE
PORTIONS OF PLAINTIFFS’ MASTER
COMPLAINT NO. 3

DATE: May 12, 2003
TIME: 1:30 p.m.
DEPT: 324

Hon. Victoria G. Chaney
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Defendants Abbott Laboratories, Wyeth, Aventis Pasteur, Inc., SmithKline Beecham Corp.
dba GlaxoSmithKline, King Pharmaceuticals, Inc. (doing business as Parkedale Pharmaceuticals,
Inc.), Medeva Pharmaceuticals, Cell Techd 1 ® ch Planacat icals Merknce., Sigma-Aldrich
Corp., Spectrum Manufacturing Corp., Bergen Brunswig Corp., Eli Lilly and Company,
McKesson Medical-Surgical, Inc., and Priority Healthcare Corp. submit the following reply to
plaintiff’s opposition to defendants’ motion to strike portions of plaintiffs’ Master Complaint No.
3.

L.
INTRODUCTION

Defendants moved to strike portions of plaintiffs’ Master Complaiht No. 3 on two separate
grounds. First, defendants moved to strike various inflammatory and irrelevant allegations in the
Master Complaint, including numerous allegations regarding mercury’s “toxicity” that have
nothing whatsoever to do with carcinogenicity or reproductive toxicity that are the subjects of
Proposition 65. Second, defendants moved to strike plaintiffs’ improper demand for a trial by
jury, on the ground that the “gist” of this action is equitable, and under well-established law of this
state, there is no right to a jury trial in an action that is equitable in nature.

Plaintiffs have not opposed the motion to strike their jury trial demand and, accordingly,
defendants submit that the motion should be granted on that ground. Although plaintiffs have
opposed the remainder of the motion to strike, their arguments miss the mark, and should be
rejected.

For all the foregoing reasons, defendants respectfully submit that the identified portions of

plaintiffs’ Master Complaint must be stricken, without leave to amend.
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II.
THE IRRELEVANT AND INFLAMMATORY

ALLEGATIONS ARE IMPROPER AND SHOULD BE

STRICKEN.

Plaintiffs’ opposition argues that the allegations of personal injuries in the Master
Complaint are relevant to the penalty factors of Health & Safety Code § 25249.7(b)(2), as well as
to the determination of “irreparable harm” in the context of their claim for injunctive relief under
the Unfair Competition Law (UCL), Business & Professions Code § 17200 et seq. They either
misconstrue the nature of their claims.

The plain fact of the matter is that allegations of any harm other than cancer or
reproductive toxicity are simply not relevant to a Proposition 65 claim (or, for that matter, to a
UCL claim that is premised upon the “unlawful” act of allegedly violating Proposition 65).
Proposition 65. Proposition 65 is limited to by its express terms to chemicals “known to the state
to cause cancer or reproductive toxicity.” Health & Safety Code § 25249.6. That a product may
be “toxic” does not mean it requires a warning, unlcss it is of a particular toxicity.

Plaintiffs’ allegations go vastly beyond the relatively limited scope of Proposition 65. For
example, in paragraph 3 of the Master Complaint, plaintiffs allege that children “were exposed to
significant amounts of”” ethyl mercury, which:

“has resulted in a mercury body burden in the average 18 month-old child that

exceeds federal exposure guidelines by a factor of 30-plus times the permissible

limit. Many children have developed and been diagnosed with mercury poisoning

due to their exposure to thimerosal from vaccines.”

This allegation, along with numerous other allegations, improperly attempts to widen the
scope of the litigation drastically beyond the limited focus of Proposition 65. If plaintiffs are
claiming that there are toxic effects of exposure to thimerosal from vaccines other than cancer or
reproductive toxicity, then Proposition 65 is simply not the vehicle for any such claims.

Accordingly, plaintiff’s reliance upon the penalty factors of Health & Safety Code §
25249.7(b)(2) is of no help to their opposition. Plaintiffs have conspicuously not alleged that

exposure to mercury from vaccines has caused developmental toxicity or male or female
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reproductive toxicity. Those are the only health effects relevant to a Proposition 65 claim, or such
a claim advanced as an “unlawful” act under the UCL.

Plaintiffs also take issue with the fact that post-natal effects are not relevant to a
Proposition 65 listing, by claiming that such effects are relevant to whether a violation of the
statute has occurred. This is specious. If a chemical is not listed for causing particular effects,
then how can it be illegal to fail to give a warning of that effect? Plaintiffs’ protests may sound in
a claim that the initiative arbitrarily chose some risks above others, but opening that Pandora’s box
is well beyond the scope of their lawsuit, and is completely off the mark of defendants’ motion to
strike.

Even assuming that plaintiffs’ allegations that mercury and methylmercury, and their
respective compounds, are highly toxic, such allegations are simply irrelevant and immaterial to
this Proposition 65 enforcement action. Cyanide is highly toxic—indeed, it is deadly—but it is
not listed under Proposition 65. Guns can maim or kill, but they do not cause cancer or birth
defects. Methylmercury is not listed as a carcinogen, and plaintiffs cannot allege that it causes
cancer in this Proposition 65 casc. The allegations in plaintiffs’ Master Complaint go far beyond
the permissible, and should be stricken as requested in defendants’ motion.

III.
PLAINTIFFS HAVE CONCEDED THAT THEY HAVE
NO RIGHT TO JURY TRIAL IN THIS ACTION.

Apparently conceding the merits of the issue, plaintiffs’ opposition to the motion to
strike does not argue in support of the demand for jury trial in the Master Complaint.
Accordingly, the demand should be stricken from the Master Complaint.

1v.
CONCLUSION.

For all the foregoing reasons, defendants respectfully submit that the instant motion to

strike be granted without leave to amend.
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DATED: May 6, 2003 PARKER, MILLIKEN, CLARK,

140113
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SMITHKLINE and on behalf of all’ moving
defendants
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