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TN THE COURT OF APPEAL OF THE STATE OF CALIFORNIA

SECOND APPELLATE DISTRICT, DIVISION THREE

CONSUMER CAUSE, INC,,
Plaintiff and ‘Appeiiam, B157803

Y.
ARKOPHARMA, INC,, et al,

Defendants and Respondents.

INTRODUCTION

Pursuant to Proposition 65, the state has identified “ethy] slcohol in
alecholic beverages™ as a chemical known 10 the stale (o cause reproductive
toicity. Plaintiff and appellant Consumer Cause alleges that dozens of herbal
extracts (e.g., extracts of ginseng, garlic, and echinacea in a liquid containing
some z]cohal), “aleoholic beverages™ falling within that identification. While
the parties debate in detail the meaning of the term “alcoholic beverages™ under
various statutes and other authorities, it is the intention of the State and the
Seientific Advisory Panel, upon whose determination the listing was based, that
is critcal. While Consumer Cause is correct that the statute should be
comstrued broadly, and while a contrary construction would not raise any
serious due process issue, the court below properly found that, even under a
broad constuction of the term, the products identified in the complaint are not

“alcoholic beverages.”
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STATEMENT OF BASIS FOR FILING AMICUS BRIEF

Amicus Curiae, the People of the State of California ("People”™), ex
rel, Bill Lockyer, the Attoney General of the State of California, file this
amicus brief to urge the Court to affirm the decision of the trial court sustaining
defendants’ demurrer.

Pursuant to California Rules of Court, Rule 13(a), the People file this brief
because of their interest in this matter. The Attorney General is constitutionally
designated as the “‘chief law officer of the state” and has the constitutional duty
1o ensure that state law is adequately enforced. (See Cal.Const. Art. V, § 13;
Camp v. Boavd af Supervisors (1981} 123 Cal.App.3d 334, 353)) Under
Proposition 63, the Attorney General sues “in the name of the People of the
State of California™ (Health & Safety Code § 25249.7).Y and is the only state-
level official authorized to enforce the statute. As the principal enforcer of
Proposition 63, the Attorney General has a significant interest in decisions
interpreting the proper burden of proof'in a Proposition 65 action.

The Attorney General is familiar with the questions invelved in this case
and their presemation and belicves that there is a necd for additional argument
on the points specified. Moreover, the Attorney General, as the State’s enforcer
of Proposition 65, has brought cases in which issues have arisen concerning
whether a given produet or chemical falls within the definition of a chemical as
defined on the list, such as whether “coal tar” in anti-dandruff shampoos fell
within the listing of “soots, tars, and oils,” and whether “androstenedione™ falls
within the scientific definition of “anabolic steroids™ as set forth on the list. It
i« critical that the issues posed by this case not result in a rule of narrow
construction of the list of chemicals that would impair efforts to enforce the law

in ather contexts.

1. Al statutory citations are to the Health and Safety Code, unless
ntherwise indicated.



STATUTORY AND REGULATORY BACKGROUND

The Safe Drinking Water and Toxic Enforcement Act of 1986 is an
initiative statute passed as “Proposition 65" by a vote of the people in
November of 1986. It establishes a procedure by which the State deveiops a Jist
of chemicals “known to the State to cause cancer or reproductive toxicity.” (§
25249.8.) Pursuant to this process, various chemicals have been placed on the
list by the state and therefore are subject to the law. (22 California Code of
Regulations (“CCR™) § 12000, hercinafier “listed chemicals.””) Listed chemicals
then are subject to the requirements of Proposition 65, including the “clear and
reasonable warning” provision:

No person in the course of doing business shall knowingly and
intentionally expose any individua! to a chemical known 10 the state
to cause cancer or reproductive toxicity without first giving clear and
reasonable warning to such individual, except as provided in §
23249.10.

(§ 25249.6.) Showing that there is an “exposure” to a listed chemical, and
showing that it occurred “knowingly and intentionally™ are the plaintiff's
burden. Once that showing is made, the burden shifis to the defendant to
establish one of a number of statutory exemptions, (§ 25249.10) One
exemption. generally referred to as the “no significant risk” exemption, applies
to reproductive toxicants where the “exposure will have no ubservable effect
assuming exposure at one thousand (1,000) times the level in question(.]” (§
25249.10(¢).)

Proposition 63 applies only to chemicals “known to the state to cause
cancer or reproductive toxicity.” Thus, the identification and histing of these
cheinicals “is pivotal to the entire statutory scheme.” (AFL- CIO v, Deukmejian
(1989) 212 Cal.App.3d 425, 431.) As that court noted, in interpreting the
“iisting” requirements of the statute, “we should not prohibit the sovereign

people from either expressing or implementing their own will on matters of
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such direct and immediate importance to them as their own perceived safety.”
(Id., at 441, quoting Brosnahan v. Brown (1982) 32 Cal.3d 236, 248.)

There are three distinet methods to determine whether a chemical is
“known to the state 10 cause cancer or reproductive toxicity” within the
meaning of the Act. As the Act describes: |

(b) A chemical is known to the state to cause cancer or reproductive

toxicity within the meaning of this chapter if

[1] in the opinion of the state's qualified experts it has been clearly shown
through scientifically valid testing sccording to generally accepted
principles 10 cause cancer or reproductive toxicity, or

12] if a body considered to be authoritative by such experts has formally
identified it as causing cancer or reproductive toxicity, or

[3] if an agency of the state or federal government has formally
required it to be labeled or identified as causing cancer or
reproductive {oxicity.

(& 25249 8(h); brackeied numbers added for clarity.) Proposition 65 provides
that the Governor shall designate 2 “lead agency” which “may adopt and
modifv regulations, standards, and permits as necessary to conform with and
implement the provisions of this chapter and to further its purposes.” {§
25249.12.) The Office of Environmental Health Hazard Assessment
(*OEHHA™), a department within the California Environmental Protection

Agency, is the designated “lead agency™ for this purpose.

2. In 1987, the Health and Welfare Agency was designated as the “lead
agency” pursuant to Executive Order D-61-87. On July 17, 1991, the Governor
by Executive Order W-15-91 designated OEHHA as the lead agency for
Proposition 65, For mmphmy s sake, the lead agency, whether the Health and
Welfare Ageney or OEHHA, is referred to as the Agency.”

4



ARGUMENT

L

THE PRODUCTS IN QUESTION ARE NOT
“ALCOHOLIC BEVERAGES” AS THAT TERM IS

USED ON THE PROPOSITION 65 LIST OF
CHEMICALS

A. The Scientific Advisory Panel Intended The Listing To Include
Omnly Alcoholic Beverages In The Common, Ordinary Sense, i.e.,
Those Regulated As Such
Much of the briefing in this case centers around the definitions of

“alecholic beverages™ in other statutes, o in the dictionary. We will not repeat

this debate, partly to avoid redundance, but primarily because in construing the

meaning of a “listing” under Proposition 65, the ultimate touchstone is the
intent of the entity that made the listing, in this case the State’s Scientific

Advisory Panel ¥ The listing of “ethy! alcohol in alcoholic beverages,” was

formally adupted by the Agency on October 1, 1987, (22 CCR § 12000(c)(1).)

This listing was based on the conclusions reached by the Scientific Advisory

Panel at & meeting held on August 28, 1987.%

The discussion of the Scientific Advisory Panel shows that the State’s

3. Where a listing is based on listings of chemicals identified hy
designated “authoritative bodies™ with scientific expertise (22 CCR § 12306}
or based on labeling or warning requirements adopted by other government
agencies (22 CCR § 12902), the listings are made directly by the Agency,
rather than by the Scientific Advisory Panel. (Since the listing at issue 1n this
case, the Qc;cnufm Advicory Panel’s name was changed to the “Science
Advisory Board, and was split into two committees considering different types
of chemicals, a “Carcinogen Identification Committee,” and a “Developmental -
and Reproductive Toxicant Identification Committee.” (22 CCR §§ 12301~
123033)

4. The transcript of this meeting is attached as Exhubit A to the Attorney
General’s Request for Judicial Notice, because it was not introduced by any
party 10 this Liigaton,



Experts discussed consumption of alcoholic beverages as the problem, with
mermbers expressing great concern about “fetal alcoholic syndrome™ and a
speaker from the Department of Health Services noting that the “social dose”
was very close to the harmful dose for pregnant women. (See Transcript of ‘
Scientific Advisory Panel, August 28, 1987, at 109-111 (remarks of Panel
Member Dr. Hendrixx) 111112 (remarks of Dr. Stratton). Panel Member Dr.
Ames noted that “moldy bread has a littie bit of alcohol; or fruit juice, if you
buy orange juice, it is one-quarter percent alcohol.” (Ex. A to RIN at 117.)
Based on the Panel’s discussion, “ethyl alcohol in alcoholic beverages™ on the
State’s hist on October 1, 1987. (See discussion at p. 124 of Ex. A to RIN.)

Indeed, the Scientific Advisory Panel’s “Subpanel on Reproductive
Toxicin™ subsequendy declined to expand the listing to include “cthyl alechol”
without limitation. The transeript of the Subpanel’s meeting contains thurty
pages of discussion of the issue. One public speaker expressed concern that the
exist'ing listing did not cover cough medicines, which can be 25% alcohol, and
cen result in dosages approaching light drinking, but did not suggest
browdening the listing, (AA at 104-103) Similarly, the panel discussed the fact
that arange juice contains small amounts of ethyl aleohol, yet no one suggested
that orange juice already was covered by the listing. (AA at 108.) (Certainly,
orange juice is a “beverage.”) This underscores the necd to give meaning to the
term “in aleoholic beverages.”

Morcover, regulations adopled by the Agency governing the methad of
eiving “clear and reasonable warnings” also suggest that the term “alcoholic
beverages” was intended to cover typical aleoholic beverages that are regulated
by the state as such. That agency’s public determinations made during the -
course of public rulemaking proceedings are “of particular relevance.” (People
v. Superior Court (American Stemdard) (1996} 14 Cal4th 294, 309} As the

American Standard court noted, “Although not necessarily controlling, as



where made without the authority of or repugnant to the provisions of a statute
the contemporaneous administrative construction of [an] enactment by those
charged with its enforcement...is entitled to great weight, and courts generally
will not depart from such construction unless it is clearly erroneous of
unauthornzed.” (Jd., quoting Coca-Cola Co. v. State Bd of Equalization (1 945)
25 Cal.2d 918, 921.) This deference is especially éppropriate where, as here,
the agency interpretation takes the form of a regulation issued after extensive
public notice and comment. (Armistead v. State Personnel Board (1978) 22
Cal3d 198, 205.) In this instance, the Agency’s regulation is in essence
implementing the determination of the Scientific Advisory Panel, and the
manner in which it did so should be given deference.

These regulations set out a variety of ways of providing warnings required
by the statute, such as signs and labels, and specific “safe-harbor” language that
is “decmied to be clear and reasonable.” The most detailed part of the regulation
coverning warnings is a precise set of standards for giving warnings “for
alcoholic beverages, including, without limitation, beer, malt beverages, wine
and distilled spints].]7 (22 CCR § 12601(b)(13(D).) The regulation provides
ven specific requirements for signs at the point of sale or the point of display.
In so doing, it first describes the manner in which wamnings should be given for
aleoholic heverages “primarily intended for consumption off the premiscs
where sold or distributed” (§ 12601(B}1)D)1.): and the for beverages
“provided for consumption on the premises” (§ 12601(b)(1)(D)2.) The “on-
premises‘off-premises” distinction is one typically used in deseribing alcoholic
heverages regulated by the Department of Aleoholic Beverages Control.

The Agency's description of the purpose of the “safe-harbor™ Warning
requirements for alcoholic beverages, as distinct from other consumer products,
also suggests an understanding of the term “alcoholic beverages™ for

Proposition 63 purposes:



For alcoholic beverages, which include without limitation beer, wine, malt
beverages, and distilled spirits, subsection (h)(1)(D) provides specific
methods of warning by signs or notices at the point of sale or of
consumption which may be deemed reasonable. This is because such
beverages are regulated as 2 whole, have an easilty recognizable common -
ingredient, are often sold in facilities dedicated to the sale of such
beverages, and frequently in the supermarket setting have a point of sale
different from that of food items.

(Final Statement of Reasons, at 17, attached as Exhibit B to Attorney General’s
Request for Judicial Notice.) This suggests that the Agency clearly did not have
in mind the nvpes of products that plainti [l alleges are “alcohivlic beverages.™
In setting forth the “safe-harbor™ waming language, the regulation provides
that the following language is deemed clear and reasonable:
For afcoholic beverages, including, without limitation, beer, malt
beverages, wine and distilied spints:

WARNING: Drinking Distilled Spirits, Beer, Coolers, Winc and
Other Alcoholic Beverages May Increase Cancer Risk , and, During
Pregnancy, Can Cause Birth Defects,

(§ 12601(b)4)E).) The warning language is “without limitation,” which
means that it is not limited to the specifically identified alcoholic beverages
(beer, mall beverages, wine and distilled spirits). Nonetheless, under the
nrinciple of ejusdem generis, the term must be imited to iterns of a similar

nature. which would not include the products identified in the complaint.*

5. The Agency did note that where safe-harbor regulation did not apply
it does not mean that no warning would be necessary.” (Final Statement of
Reasons at 18.) This however, was in the context of noting that there are a
wide variety of setrings in which alcoholic beverages are sold, but did not
suggest any expansion of the products covered by the definition of alcoholic
beverazes.

6. See Texas Commerce Bank v. Garamendi (1992) 11 Cal.App.4th
460, 473, “The function of the doctrine is to himit the scope of an antecedent
general referonce to items having a particular characteristic shared by the
preceding enumerated specific terms and, thus, to avoid incompatbility

8



Thus, it seems clear that the Agency viewed the listing as applying to “alcoholic
beverages™ in their typical sense, 1.e., that class of products that is regulated by
the Department of Alcoholic Beverages Control and which cannot be purchased

by persons under age 21.

B. Nop Due Process Issue Is Raised

Defendants argue that a broader construction of the listing of “ethyl
aleohol in alcoholic beverages™ would violate due process, because it would
require them 1o “guess at” the meaning of the law. This Court need not be
concerned about such issues in this case, nor should it adopt defendants’
suggested due process argument in resolving the matter.

First, our Supreme Court has held that Proposition 65 should be “construed
hroadly to accomplish [its] protective purpose.” (American Standard, supra, 14
Cal.3d 204, 314)) This principle applies to the construction of the fawfully-
adopted list of chemicals as well. But it is clear that even i giving the listing
a broad construction consistent with its remedial purpose, it does not extend to
the products identified in the complamnt. Thus, this case does not present an
occasion 1o consider any limitations based on due process concerns. Any such
pronouncements should await another matter in which they would be necessary
t0 decide e issue. In other cases, disputes arisc as to whether a given chemical
falls within the description contained on the state’s list, and this court should
not unnecessarily adopt a narrow standard that would not be appropriate for
resolving such questions.

Defendants’ due process argument was made in a slightly different form,
and soundly rejected, in American Standard. There, the defendants argued that

Proposition 65's “discharge” provision, which prohibits the discharge of listed

hetween specific and general words that would render one or the other
superfluons.”



chemicals into “any source of drinking water,” precluded discharges into lakes,
rivers, and groundwater, but did not bar drinking water faucets that leached lead
into water already within the drinking water delivery system. Defendants in
American Siandard argued that the existence of a penalty provision in
Proposition 65 renders it a “penal statute,” and that fairness and due process
require that all “penal statutes™ must be construed narrowly in favor of the
defendant, (Jd, at 312.)

The Court rejected the argument for several reasons, all of which apply to
defendants” due process argument. First, the court noted that the general rule
is that “eivil statutes for the protection of the public are, generally, broadly
construed in favor of that protective purpose.” (Jd., at 313.) It found that
Proposition 63 1s indeed “a remedial statute intended to protect the public™ and
must be construed broadly. (Jd., at 314.) Second, it found that the doctrine that
a “penal statute” should be construed rarrowly applies to criminal cases and 1o
penalty provisions of statutes. not to the remainder of the statute. (/d., at 312-
3133 Importantly, it also found that concerns as to whether the defendants
have proceeded in good faith will be addressed in determnining the appropriate
arnount of any penalty. (/d))

This approach is entirely logical. Even if defendants were to establish that
they should not be penalized for past conduct due to their claimed good faith,
there would be no reason to prospectively immunize them from conduct that is
nony deiermined o violate the faw.  In fact, the statute was amended in 2001
to specifically include factors this Court must consider in assessing any civil
penalny, including “good faith,” “willfulness,” and “any other factor that justice
may require” (§ 25249.7(b)2); amended by Stats. 2001, ¢. 578 (5B 471)
{(West Supp. 2002).)

Defendants” coneerns about due process are more apposite in the come.xl

of a criminal case than in the construction of a civil remedial statute, For
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example, in Harrot v. County of Kings (2001) 25 Cal.4th 1138, our Supreme
Court considered whether a superior court could determine that a particular type
of weapon not included on the state’s list of prohibited “assault weapons” in
fact was an “AK-47" subject to the statute. The court emphasized that its
concerns about duc process, unconstitutional vagueness, and the related “rule
of lenity,” were premised on the fact that violation of the statute was a criminal
offense. (Id.. at 1142-1144.) The contrast with Proposition 65, 2 non-criminal
remedial statute, is evident.

Thus. it is clear that the law must be given a broad construction, and that
consideration of “good faith™ in the course of determining any penalty

sufficiently assures that due process concerns are properly addressed.”

i

7. The parties dispute whether two letters from the Office of the
Anorney General are properly the subject of judicial notice. We agree tat they
are properly the subject of judicial notice, but once properly before the court,
they should be given the amount of weight they deserve based on their
reasoning and other factors. In this instance, the two letiers clearly were
informal communications expressing concern about the issue. This brief sets
forth the Attorney General’s official view and lugal analysis of the issuc.

11



CONCLUSION

The listing of “ethyl alcoho) in alecholic beverage™ was clearly intended
by the Seientific Advisory Pancl to be limited to alcoholic beverages in their .
common ordinary sense, and the Panel’s intent should be the guiding
consideration. This conclusion is properly reached even through a broad
construction of the lsting, and raises no serious due process issue.

Accordingly, the demurrer was properly sustained, and the trial court’s decision

should be afﬁrﬁ} ed,

Dated: July 29, 2002

Respectfully submitted,
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